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About VCOSS

The Victorian Council of Social Service (VCOSS) is the peak body of the social and community sector in Victoria. VCOSS works to ensure that all Victorians have access to, and a fair share of, the community’s resources and services, through advocating for the development of a sustainable, fair and equitable society.

VCOSS members reflect a wide diversity of the Victorian community, with members ranging from large charities and sector peak organisations, to small community services, advocacy groups and individuals engaged in social policy debates. 
VCOSS Vision

VCOSS is committed to living out the principles of equity and justice, and acknowledges we live in a society where people are interdependent of one another. VCOSS respects the land we live in and recognises the Indigenous custodians of the country. VCOSS is committed to reconciling all injustices with Indigenous Australians.

The VCOSS vision is one where social well being is a national priority, and:


Ensures everyone has access to and a fair share of the community’s resources and services;


Involves all people as equals, without discrimination;

Values and encourages people’s participation in decision making about their own lives and their community.

Introduction

VCOSS welcomed the Victorian Government’s commitment to the significant process of undertaking review of the disability legislative framework in Victoria, and we welcome the opportunity to respond to the Exposure Draft of the Disability Bill. We also endorse aspects of the submissions made to the Draft Bill by the Office of the Public Advocate (OPA) and the Tenants Union of Victoria as will be detailed in our submission. 

The new Disability Act will be a highly significant piece of legislation, which will have enormous implications for people with disabilities, their families, and service providers in Victoria. It seeks to strengthen protections for the rights of people with disabilities in Victoria, and will establish a number of important administrative, regulatory and redress mechanisms aimed at doing so. The Exposure Draft of the legislation is commendable to the extent to which it achieves these objectives, however there are a number of important areas in which it does not. VCOSS’ concerns and recommendations relating to these areas are outlined in our submission. 

Scope of the Bill

According to A Fairer Victoria, the new disability legislation is intended to ‘reinforce the vision of the Victorian State Disability Plan 2002-2012, which strives to ensure that the wider community is accessible to people with a disability and that people with a disability have the opportunity to participate in public life’
. The State Disability Plan itself states that the legislative review process will ‘provide the basis for an integrated approach to disability in Victoria’, and that new legislation will be consistent with the State Disability Plan
.

One of the key goals of the State Disability Plan is to build more inclusive communities – to ‘strengthen the Victorian community so that it is more welcoming and accessible, so that people with a disability can fully and equally participate in the life of the Victorian community’
. This is reflected in the Purpose of the Exposure Draft of the Disability Bill, which states that strengthening the rights and responsibilities of people with disabilities ‘requires support across the government sector and within the community’. 

It should be noted at the outset that the scope of the Bill is not nearly broad enough to realise these objectives.  Despite being called a ‘Disability Bill’, the Bill applies predominantly to the operation of the Department of Human Services and to disability services funded by the Victorian Government, and to some extent, to other Victorian Government departments. Its provisions do not apply specifically to public infrastructure or other amenities in the broader Victorian community, and do not apply at all to business or industry. It is disappointing that the new disability legislation in its current form will thus not contribute significantly to furthering some of the key objectives of A Fairer Victoria and the State Disability Plan as outlined above. 

VCOSS recommends that the Victorian Government commit to strategies to further the objectives of A Fairer Victoria and the State Disability Plan 2002-2012, which will not be met by the new disability legislation. 

Definitions

VCOSS acknowledges that the issue of whether to include psychiatric disability and mental illness in the definition of ‘disability’ is controversial, and has ramifications broader than the operation of this legislation. However, there are some inconsistencies between the definitions of disability in the Draft Bill, and the definitions in Commonwealth anti-discrimination legislation and in the State Disability Plan, which should be remedied in order to ensure consistency of operation across these instruments. 

As OPA has noted in its submission, clause 38 (2) of the Exposure Draft of the Bill defines a Disability Action Plan as a plan which complies with the Commonwealth Disability Discrimination Act 1992. 

VCOSS endorses OPA’s recommendation that in order to be consistent with the Disability Discrimination Act 1992 (Cth), Disability Action Plans should use the same definition of disability as in that Act, which includes mental illness. 

OPA also recommends that the separation of services for people with a psychiatric disability from the operation of the proposed Disability Act ‘must not result in the failure to provide services for those with dual or multiple disabilities’. It is important to note that the State Disability Plan, with which the new Disability Act is intended to be consistent, includes dual disability – defined as ‘one of the above (listed disabilities) and a psychiatric disability’. The definition of disability in clause 3 (1) of the draft Bill does not include dual disability.

VCOSS recommends that the definition of disability in clause 3 (1) be modified to include dual disability in order to be consistent with the State Disability Plan.

Disability Action Plans 

The purposes outlined in clause 38 for the preparation of Disability Action Plans by public sector bodies are laudable, however the scope of entities required to develop Action Plans is disappointingly narrow, and the mechanisms for monitoring implementation of the Plans are weak. We note that the Bill only requires that public sector bodies must prepare Disability Action Plans, not business, industry or public infrastructure entities. The latter, including public transport operators, are particularly important in facilitating the full and equal participation of people with a disability in the Victorian community. 

VCOSS recommends that strategies for furthering the objectives of A Fairer Victoria and the State Disability Plan include the development of Disability Action Plans by business, industry and public infrastructure in Victoria. 

The definition of a ‘public sector body’ in the Draft Bill is unclear, apart from government departments as defined by the Public Administration Act as stated in 38 (5) (a). Clauses 38 (5) (b) and (c) refer to a ‘statutory authorit(ies)’ and ‘statutory corporation(s)’ which are ‘prescribed’ for the purposes of the legislation, however it is not stated which authorities and corporations will be ‘prescribed’, and where they will be prescribed. As the Bill currently reads, the only public sector bodies specifically obligated to prepare Disability Action Plans are Victorian Government departments. 

VCOSS recommends that the Regulations attached to the Disability Act clarify which bodies are prescribed as statutory authorities and statutory corporations for the purposes of preparing Disability Action Plans. 

For those public sector bodies obliged to prepare Disability Action Plans, there are no legislated provisions for measuring the success of the implementation of the Plans, such as targets, monitoring provisions or evaluation processes, apart from the requirement that a body report on the implementation of the Plan in its annual report. How will Government departments and public sector bodies assess - and how will the Victorian Government ensure - that Disability Action Plans fulfil their objectives of measurably reducing barriers for people with disabilities accessing goods, services and employment, and achieving ‘tangible changes’ in discriminatory attitudes and practices, as stated in clause 38 (1)? 

VCOSS recommends that mechanisms for monitoring, evaluating and compliance with Disability Action Plans be developed. This may be a function of a cross-departmental Office for Disability. 

Promoting and protecting the rights of people with disabilities
The State Disability Plan 2002-2012 is particularly explicit in detailing the Victorian Government’s commitment to promoting and protecting the rights of people with disabilities. However, there are some inconsistencies relating to rights protections between the draft Disability Bill and the State Disability Plan, as well as between the Bill and existing state legislation, which should be remedied. 

Although the State Disability Plan specifically refers to promoting and protecting the rights of people with disabilities, according to clause 37 (4) and (5) of the Draft Bill, future State Disability Plans must only identify and give regard to the ‘needs’ of people with disabilities. This difference is important: human rights establish fundamental principles necessary to uphold people’s dignity and protect their quality of life. In identifying the rights of people with disabilities, such as being valued and respected for who they are, and exercising choice and control over their lives (p 29), the current State Disability Plan goes further than providing only that a person’s material needs are safeguarded. The promotion and protection of the rights of people with disabilities should not be lost from future State Disability Plans. 

VCOSS recommends that clauses 37 (4) (a) and 37 (5) be modified to include the words ‘and rights’ of persons with a disability. 

We find clause 4 (2) highly problematic. It states that in construing the objectives of the Bill, including the promotion and protection of the rights of people accessing disability services, and in administering the Bill, ‘due regard must be had to the limited resources available to provide disability services’. Such a clause is unnecessary and appears to be without precedence in Victorian legislation. It is inappropriate to foreshadow limitations to the resourcing of services in the guiding principles of legislation. Additionally, given that such a clause is not included in legislation governing other aspects of State Government service delivery such as the new Children, Youth and Families Act 2005, its inclusion in a Disability Act leaves the Government open to accusations of discrimination. 
VCOSS recommends that clause 4 (2) be removed. 

Registration of disability service providers

Clause 48 states that a person or organisation currently receiving funding for disability service provision under existing Victorian Government legislation will automatically be registered as a disability service provider. We note however, that clause 40 (1) does not require that persons or providers applying for State Government funds in future be registered as providers. 

VCOSS recommends that clause 40 (1) be modified so that the Secretary ‘must’ require that application for registration as a service provider is a precondition of receiving State Government funding, to ensure consistency across current and future State-funded providers. 

VCOSS endorses recommendations 27, 28 and 30 in the submission by the Office of the Public Advocate aimed at enhancing accountability of disability services and supports. 
We note that the Bill does not require disability service providers operating in Victoria who are not in receipt of State Government funding - those who receive Federal Government or philanthropic funding – to apply for registration. It therefore appears that they will not be covered by the legislation. While the limited jurisdiction of the State Government over services which it does not fund may make this situation unavoidable, we note that it will potentially create a ‘tiered’ system of disability service provision in Victoria, with only State Government-funded organisations held accountable to the legislation. 

In their submission, the Tenants Union raised concern that ‘disreputable’ accommodation providers may seek to register as disability service providers to avoid compliance with the Residential Tenancies Act, and recommended therefore that the receipt of government funding be a precondition for registration. VCOSS acknowledges this concern but we do not recommend limiting the scope of service provision registration. Rather, we hope that the legislative compliance and registration process will serve to set the standard for disability service provision in Victoria, and that providers who are not required to register will be encouraged to do so in order to comply with ‘best practice’. 

The issue of coverage by the legislation also raises questions about the jurisdiction of the Disability Services Commissioner. Clause 103 states that complaints may be made to the Commissioner about a ‘disability service’ or ‘disability service provider’ –  it does not specify that the service or provider must receive State Government funding or be registered as a provider. However, clause 109 (1) (f) states that the Commissioner may decline to consider a complaint if they consider that they lack jurisdiction to do so under the Act. It appears that the intention of the Bill is to give the Commissioner broad scope to consider complaints against service providers, however we are concerned that the Commissioner may consider that they are not empowered to consider complaints against services which are not registered as disability service providers in Victoria. 

VCOSS recommends that clause 109 be modified to make it clear that a service or provider’s funding or registration status is not cause for the Commissioner to decline to consider a complaint made against them. 

Complaints handling and redress mechanisms

Clause 102 states the Bill’s intention of providing an ‘independent and accessible’ process for the Disability Service Commissioner to deal with complaints relating to disability service providers. Clause 105 states that ‘any person’ may make a complaint to the Disability Service Commissioner. An apparent strength of this Bill is that the Commissioner may hear complaints by people who are not in receipt of a disability service, such as those who feel they have been denied a service. However, the legislation establishes and defines a number of administrative and redress mechanisms, including the Disability Services Commissioner, the Senior Practitioner, the Disability Services Board, and some processes involving VCAT, whose roles and interrelation are not clear from the Bill. VCOSS is concerned that the Victorian Government ensure that people with disabilities and their families understand these mechanisms and how to utilise them. This is particularly important for people with disabilities who feel they have been denied service, and may not be able to access a service’s internal complaints processes, but may utilise advocacy services or non-disability specific services such as the Magistrates Court. 

VCOSS recommends that a broad community education strategy be undertaken to empower people with disabilities and their families to understand the roles of the new administrative and complaints mechanisms. This may be the role of the office of the Disability Services Commissioner. 

Office for Disability

VCOSS endorses recommendation 4 of the submission by the Office of the Public Advocate relating to the Office for Disability. 

Residential tenancies issues

VCOSS endorses the recommendation in the submission by the Tenants Union of Victoria which states that ‘the residency rights of disabled Victorians accommodated in residential services be included in the Residential Tenancies Act 1997’. 

We are also concerned about particular provisions in the Draft Bill relating to residential services which we believe require modification. 

Clause 76 (1) (m) provides that a ‘no reason’ notice to vacate may be given to a resident of a community residential unit by a disability service provider. The provision of ‘no reason’ notices to vacate is a weakness of the Residential Tenancies Act and should not be replicated in the Disability Act. As in the RTA, there is a range of legitimate reasons listed in the Disability Bill for a person to be given a notice to vacate a residence. ‘No reason’ notices to vacate are frequently used in generalist rental accommodation to evict tenants who are exercising their rights; while clause 78 states that a ‘no reason’ notice to vacate would be of no effect ‘if it was given in response to the exercise or proposed exercise by the resident of a right under this Act’, this clause would be unnecessary if clause 76 (1) (m) was removed. 

VCOSS recommends that clause 76 (1) (m) be removed.

Clauses 76 (2) and (3) state that notices to vacate given under the specified grounds listed ‘may’ specify termination dates not less that 28 and 60 days respectively. We feel that these stated lengths of time should be the legislated minimum, not optional. VCOSS recommends that the word ‘may’ in clauses 76 (2) (b) and 76 (3) be changed to ‘must’.
We are concerned that a resident of a disability residential service who is given a notice to vacate but is not entitled, under the provisions stated in the Bill, to be provided with an equivalent room, may be exited from a service into homelessness. Generalist homelessness assistance services are generally not appropriate to assist or accommodate people with disabilities, and VCOSS is aware of numerous situations in which people with physical, intellectual and psychiatric disabilities ‘fall through the cracks’ between the homelessness, housing, mental health and disability service sectors. 

VCOSS recommends that a priority of the Office for Disability be to develop strategies across Government departments, in conjunction with people with disabilities, their families and service providers, to ensure that people with disabilities are not made homeless when exited from residential services. 

� A Fairer Victoria – Creating Opportunities and Addressing Disadvantage, State of Victoria, 2005,  p 43


� Victorian State Disability Plan 2002-2012, State Government of Victoria, 2002, p 25


� Victorian State Disability Plan 2002-2012, p 11
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