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Victorian Council of Social Service (VCOSS)

VCOSS is the peak body of the social and community sector in Victoria. VCOSS works to ensure that all Victorians have access to and a fair share of the community’s resources and services, through advocating for the development of a sustainable, fair and equitable society.

VCOSS believes a society that lives out the principles of equity and justice:

· Ensures everyone has access to and a fair share of the community's resources and services

· Involves all people as equals, without discrimination

· Values and encourages people's participation in decision making about their own lives and their community.

Introduction

VCOSS would like to commend the Victorian Government for committing to the enactment of the Charter of Human Rights and Responsibilities Act (‘the Charter’), and the Human Rights Consultation Committee on producing Rights, Responsibilities and Respect: The Report of the Human Rights Consultation Committee (‘the Report’).

General Comments

VCOSS appreciates the clear, plain language used in drafting the Bill, which will make it accessible to the majority of Victorians. 

Overall, the drafters have achieved an appropriate balance and VCOSS strongly encourages the Victorian Government to adopt and enact the draft Bill and Recommendations of the Human Rights Consultative Committee in their entirety. 

VCOSS recognises that the Charter is the first stage in an ongoing process, and encourages the Victorian government to commit to ongoing review and development of the Charter. In particular, the review provisions outlined in sections 52 and 53 address concerns held by many individuals and organisations regarding the extent of the Charter, and provide a reassurance that the Victorian government is committing in good faith to exploring what further measures may be necessary to effectively protect and promote human rights. VCOSS believes that the inclusion of the Review provisions is vital to maintaining an appropriate balance and strongly commends the inclusion of sections 52 and 53.

Human Rights Commissioner

VCOSS also commends the provisions for the establishment of an independent Human Rights Commissioner. An appropriately empowered and resourced Human Rights Commissioner would provide invaluable independent monitoring of the Charter’s implementation. The Commissioner is ideally situated within the existing structure of the Equal Opportunity Commission, which would enable him or her to engage in effective education, interventions, monitoring and advising around the Charter. 

Public consultation:

The Report mentions on a number of occasions the desirability of public input into Charter processes. Recommendation 16 suggests that where possible, the Scrutiny of Acts and Regulations Committee should allow for input and submissions from the public. This has not been reflected in the draft Bill. In Section 7.3 of the Report
 the Committee stresses that it is important the 4-year review involves “significant public consultation” with a range of mainstream and marginalised groups. 

VCOSS reiterates the belief that an ongoing, meaningful, participatory dialogue with all sections of the Victorian community, particularly those who experience disadvantage, should inform the development of human rights law and culture in Victoria and urges the Victorian Government to give serious consideration to participatory processes in the implementation and future development of the Charter.

Education Strategies

Education, awareness, and training are needed to promote a culture of rights to ensure effective compliance at all levels of government and the judiciary, and to make the Charter real for Victorians and more than just a law. Recommendation 22 supports the implementation and resourcing of education strategies. In the course of the VCOSS / Federation of Community Legal Centres human rights consultations, it was clear that many Victorians have limited knowledge about human rights, and particularly about what rights are protected in law. Participants also stressed the importance of continuing community education by appropriate bodies, and expressed the view that many levels of government and the judiciary could benefit from a greater understanding of human rights principles. VCOSS strongly encourages the Victorian government to commit to resourcing appropriate human rights training for the community, the judiciary, the Parliament and all levels of government departments to ensure that the Charter is a living, relevant document. 

Reporting and Compliance

The Report acknowledges the value of reporting and auditing mechanisms to monitor the effectiveness of the Charter and to contribute to a dialogue of human rights. Recommendation 25 suggests that Victorian government departments should include information about human rights compliance in their annual reports, while mandatory auditing of programs and policies was suggested in the Summary
. VCOSS encourages the Victorian government to consider implementing auditing and reporting measures.
Advocacy:

The Report acknowledges the importance of advocacy in ensuring that many disadvantaged people are able to enjoy equitable access to the benefits contained in the Charter. Recommendation 32 specifically calls on the Victorian Government to “consider how best to implement appropriate and accessible advocacy support as part of its commitment to the Charter.” VCOSS strongly encourages the Victorian Government to implement this recommendation to ensure that the benefits of the Charter are not contingent on an individual’s ability to advocate on his or her own behalf.
Draft Charter of Human Rights and Responsibilities
Title

It would be preferable if the Charter of Human Rights and Responsibilities Act 2006 were named the Charter of Human Rights Act 2006. 

Human rights are not conditional. Connecting rights with responsibilities fosters the perception that rights are conditional on corresponding obligations, which is antithetical to an understanding of human rights. 

The title does not reflect the structure of the Act. As ‘Human Rights’ are clearly outlined in Part 2, the Title may open the path for inclusion of a separate section detailing responsibilities.

VCOSS recognises that no right is absolute, and that the enjoyment and exercise of such rights is subject to reasonable limitations. Recognising limits to rights is more appropriate than attaching responsibilities. S 6 (2) clearly and effectively outlines such limits and is a sufficient measure for ensuring that the exercise of rights is not abused.

The majority of the submissions did not support linking human rights and responsibilities. According to the Report itself, only around 1% of submissions called for responsibilities to be included.

Victoria would be alone in enacting a Charter of Rights and Responsibilities. Comparable jurisdictions including the ACT, the UK and New Zealand (to which the Committee primarily referred) do not include responsibilities in their protection of rights. To do so may be seen to represent a weakening of the government’s commitment to human rights and sends the wrong message to Victorians, and to the wider Australian and international communities. 

Preamble

Dot point 3 

Concern:
In light of the above discussion, VCOSS considers emphasis on interconnection of rights and responsibilities to be inappropriate. 

Suggest:

human rights must be exercised in a way that respects the human rights of others 

Part 1 – Preliminary

S 1 (2) (a) 

Concern: 

That the purpose of the Act is to protect and promote human rights, rather than to identify them. VCOSS believes that the emphasis could be changed to provide a stronger statement of rights protection

Suggest:

to protect and promote those human rights specifically identified by the Parliament and contained in this Charter;

S 3. Definitions – 

“discrimination”
VCOSS endorses the federation of Community Legal Centres and the Human Rights Charter Committee comment in this area.

Concern:

That the definition may limit the grounds on which a person may claim discrimination.

Suggest:
“discrimination”, in relation to a person, includes discrimination on the ground of—

Suggest:
(g) religious belief or activity; 

Suggest:
(h) political or other opinion or activity; 

Suggest:
Add between (l) and (m) – socioeconomic status.
“interpreter”: 

(b) a competent interpreter  –

Concern: 

People who do not speak English fluently often find when dealing with service providers that family or friends are used to interpret on their behalf. While such people may be technically competent, a number of confidentiality issues arise from such a practice. Currently the only reference to interpreters in the Bill is in S 24 (2) (h) referring to rights in criminal proceedings.  In such a case it would be highly inappropriate to use anyone other than an appropriately qualified professional.

Suggest:
(b) an appropriately qualified interpreter. 

“person” –

Concern: 

Although s 8 (2) makes it clear that the right to life applies to a person from the time of his or her birth, this stipulation only applies to s 8 (1).  VCOSS is concerned that unintended consequences may occur unless a similar specification applies to the whole of the Charter, particularly in light of s 5 (1) which states “All persons have the human rights in Part 2”.

Suggest:
“person” means an individual from the time of his or her birth, and does not include a body politic or corporate;

Part 2 – Human Rights
S 10 (3) (c) – work or service that forms part of normal civil obligations.

Concern: 

“Normal civil obligations” is not defined and could be interpreted widely. It is concerning that normal civil obligations could entail forced or compulsory labour.

Suggest:

Defining “normal civil obligations”, or specifying what can or cannot be considered “normal civil obligations”, or including reasonable limits on what can be considered “normal civil obligations”.

S 14 (3) – special duties and responsibilities re: freedom of expression.

Concern: 

That it is inappropriate to be legislating on public morality. VCOSS feels that “public order” and “public health” will provide sufficient coverage.

Suggest:

(b) for the protection of national security, public order or public health.

S 16 (1) 

Concern: 

That “families” may be too narrowly defined to exclude non-traditional family arrangements. Many Victorians, including Indigenous Victorians, Victorians from culturally and linguistically diverse backgrounds and people in same-sex partnerships experience “family” differently from a heterosexual, nuclear model.

Suggest:

Families are the fundamental group unity of society and are entitled to be protected by society and the State without discrimination.

S 16 (2) 

Concern: 

That the best interests of the child must be placed at the centre of any consideration of the rights of a child.

Suggest:

VCOSS endorses the comments of Youthlaw regarding best interests of the child

S 17 (1) and S 17 (2) (b)

Concern: 

For many Victorians, the opportunity to participate in public life is theoretical unless special measures are taken to ensure equality of access.

Suggest:

Including a stronger statement about effective access and participation.

S 24 (2) (h)

Concern: 

That people for whom English is not their first language will not be provided with an interpreter if they have basic English language proficiency.

Suggest:

To have the free assistance of an interpreter if he or she cannot understand or speak English with enough proficiency to fully understand the proceedings
Part 3—Application of Human Rights in Victoria

S 29 

Concern: 

That preparing a Statement of Compatibility becomes optional. As an override provision has already been inserted by s 31, the validity, operation and enforcement of an Act is unaffected if Parliament wishes to introduce an Act despite an unfavourable Statement of Compatibility. VCOSS believes that a Statement of Compatibility is an essential ingredient in the operation of the Charter and to preserve the dialogue model.

Suggest:

VCOSS endorses the federation of Community Legal Centres and the Human Rights Charter Committee comment in this area.

S 30 Human Rights Scrutiny Committee

Concern: 

The Report suggests that the Scrutiny Committee would also “play an important role in considering subordinate or delegated legislation” (p79) – The note to s 30 only mentions statutory rules.

Suggest:

That the Note to s30 also make reference to subordinate or delegated legislation.

S 31 (1)

Concern: 

VCOSS does not support an over-ride clause, as we believe Parliament may override the Charter without reasonable justification. 

Suggest:

If the Government is committed to including an over-ride, that Parliament may expressly declare in an Act that the Act or a provision of that Act has effect despite one or more of the human rights or anything else contained in this Charter if exceptional circumstances justify enactment.

S 31 (5)

Concern: 

That an override declaration may be re-enacted without checks and balances, and that there is no limit to the amount of times Parliament may re-enact. Re-enactment should only occur once Parliament is satisfied that it is necessary to retain the legislation in its existing form despite its incompatibility with human rights in the Charter.

Suggest:

Adding 31 (5) (a):

Parliament must follow the same steps outlined in sub-sections (2), (3) and (4) to re-enact an override declaration.

S 31 (7) 

Concern: 

That sub-sections 31 (2) and (3) have been inserted to ensure the appropriate checks and balances apply before an override is invoked. Ss 31 (7) removes these checks and allows an override to be introduced without following an appropriate process.

Suggest:

VCOSS endorses the federation of Community Legal Centres and the Human Rights Charter Committee comment in this area.

S 37 (4) (b)
Concern: 

That this provision may bar an existing right of action.

Suggest:

VCOSS endorses the federation of Community Legal Centres and the Human Rights Charter Committee comment in this area.

S 39 (3) 

Concern: 

VCOSS endorses the federation of Community Legal Centres and the Human Rights Charter Committee comment in this area.

Part 5 - General

S 52 (2)
Concern: 

The Committee states that the right to found a family has not been included, as it does not wish to pre-empt the current review by the Law Reform Commission. They recommended (page 42 of the Report) that this should be considered during the 4 year review process.

Suggest:

Add new subsection (perhaps between 52 (2) (b) and (2) (c)):

The right to found a family should be included in this Charter;

S 52 (2) (e)
Concern: 

Recommendation 34 mentions including review of remedies available in the 4 year review, “especially in light of access to justice considerations”. This consideration has not been reflected in the draft Bill.

Suggest:

Add:

52 (3) Sub-section (2) must be considered in light of access to justice considerations.
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