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About the Victorian Council of Social Service (VCOSS)

VCOSS is the peak body of the social and community sector in Victoria. VCOSS works to ensure that all Victorians have access to and a fair share of the community’s resources and services, through advocating for the development of a sustainable, fair and equitable society.

VCOSS believes a society that lives out the principles of equity and justice:

· Ensures everyone has access to and a fair share of the community's resources and services

· Involves all people as equals, without discrimination

· Values and encourages people's participation in decision making about their own lives and their community.

Introduction

VCOSS welcomes the measures proposed in the Equal Opportunity (Miscellaneous Amendments) Bill. The changes aimed at improving the response to systemic discrimination, improving the complaints resolution process and updating technical aspects of the Act are long overdue and will help achieve a stronger Equal Opportunity Act. VCOSS particularly commends the Government’s efforts to address institutional and systemic discrimination in line with its policy statements in A Fairer Victoria and the Attorney-General’s Justice Statement. 
Response to Issues Paper
Part 1: Improving the legislative response to systemic discrimination

Section 104 – Representative complaints

VCOSS supports amending Section 104 to allow a person or representative body to lodge a complaint on behalf of another person. There may be many reasons why a person is unwilling or unable to lodge a complaint on their own behalf, and enabling representative complaints will improve accessibility of the Equal Opportunity complaints system for people who are most disenfranchised. 

It is VCOSS’ opinion, however, that replicating Section 19 of the Racial and Religious Tolerance Act 2001 as proposed, will not adequately address the problem. Section 19 of the RRTA requires a named person or persons to be the complainant, and each person named in the complaint must consent to the complaint being made. If the EO Act is to seriously address systemic discrimination as claimed in the Background to the Issues Paper, then it is VCOSS’ view that Section 46PB of the Human Rights and Equal Opportunity Commission Act 1986 (Cth) is more suited to this aim, as s 46PB (2) (a) requires that class members are described or otherwise identified without needing to name them or specify how many there are.
 If this approach is taken, it necessarily follows that consent of each class member should not be a requirement. 
Following the HREOC Act rather than the RRTA also circumvents the individualistic nature of our legal and dispute resolution system. The nature of systemic discrimination means it is not always the case that single individuals will meet the criteria for lodging an individual complaint. Furthermore, it is not reasonable that responsibility for challenging systemic discrimination rests on an individual, and alternative mechanisms are needed that will address the unique nature of systemic discrimination which do not rely on individual complaints. 
VCOSS acknowledges the preference for the RRTA model to avoid the ‘legal complications’ of representative complaints under the HREOC Act, but respectfully suggests that the HREOC Act  model warrants further investigation to translate it into a workable model. 

VCOSS supports inclusion of a clause, such as the one in the RRTA, stating that the representative body must have ‘sufficient interest’ in the complaint being brought. 
Section 136 – Remedies by VCAT
VCOSS supports amending section 136 to allow VCAT to make orders which affect more than just the individual complainant. The existing provision is manifestly inadequate to respond to the real effects of discriminatory behaviour, overlooking the fact that the behaviour will frequently have more than a single victim. The amendment will allow VCAT to address discriminatory behaviour against a number of individuals without each person having to bring a separate complaint. 
Section 9 – Indirect discrimination
VCOSS supports reversing the onus of proof in cases of indirect discrimination. Proving indirect discrimination can be extremely difficult for complainants, and this burden may prevent people with legitimate complaints from seeking redress.  
Section 83 – Exemption applications
VCOSS supports formalizing the practice by VCAT of informing the EOCV of any ‘non-standard’ exemptions. The integrity of the EO Act may be compromised by ‘non-standard’ exemptions, and proper recording and monitoring mechanisms will enable the EOCV to better fulfil its role.
Section 3 – Objectives

VCOSS commends widening the Objectives of the Act to include concepts of substantive equality, systemic causes of discrimination and fostering of capacity within communities. This change will provide a better framework for interpreting and administering the Act that is more consistent with an understanding of the structural determinants and effects of discrimination. Linking the EO Act to the proposed Charter of Human Rights and Responsibilities is an important and timely change that repositions equal opportunity as a fundamental human right. It is particularly relevant given the reliance of the Charter on the definition of discrimination in the EO Act. 
Section 162 – Educative and research functions

VCOSS supports amending the educative and research functions in line with the amended objectives. It is also essential that the changes recognise the connection between human rights and equal opportunity in light of the EOCV’s educative role under the proposed Charter. 
Section 73 Intervention power

VCOSS supports amendment of the VCAT Act to permit the EOCV to intervene in VCAT proceedings without having to apply for leave to intervene.  VCOSS agrees that the EOCV has unique expertise which could benefit VCAT proceedings.
Part 2: Improving the efficiency, effectiveness and fairness of complaints resolution processes

Section 104 – Lodgement by authorized agent

VCOSS supports amending section 104 to allow authorised agents of a complainant to lodge a complaint on their behalf. VCOSS particularly supports the flexibility proposed regarding the means of authorisation.  
Section 108 – Extension of time for investigation

VCOSS has no position on the extension of time for investigation.
Section 179 – Delegation of complaints functions

VCOSS has no position on the delegation of complaints function.
Inquiry meetings

VCOSS has no position on Inquiry meetings.
Part 3: Updating technical aspects of the EO Act

Section 4 – Amend definition of ‘industrial activity’

VCOSS has no position on the definition of ‘industrial activity’.
Section 4 – Amend definition of ‘industrial organisation

VCOSS has no position on the definition of ‘industrial organisation’.

Section 4 – Definitions of ‘employment’, ‘employee’ and ‘employer’

VCOSS has no position on the definition of ‘employment’, ‘employee’, and ‘employer’.

Section 82 – welfare measures and special needs

VCOSS is cautious about supporting amendments to ‘welfare measures and special needs’. Section 82 provides for special measures to address systemic or historical discrimination. While VCOSS acknowledges the concern that a wide interpretation of this section may have the unintended effect of removing rights protections rather than strengthening them for people experiencing disadvantage, the Issues Paper does not specify how this would be addressed. VCOSS supports in principle any measures that will strengthen the integrity of this section, but reserves comment until the detail of the proposed changes is available.

Section 51 – Discrimination by refusing to allow alterations

VCOSS supports amending section 51 to bring bodies corporate within the scope of accommodation providers. It is an anomaly that bodies corporate are currently excluded from the obligations on accommodation providers.
Section 192 – Secrecy 

VCOSS supports amending section 192 to allow for reasonable or necessary disclosures, providing appropriate measures are take to protect individuals’ identity and privacy. The conciliation functions of the EOCV are closely tied to, and inform, its research and educative functions. Adding ‘reasonable’ to ‘necessary disclosures’ will serve a public benefit without detriment to individual cases or to the integrity of the conciliation process. 
Other
The proposed amendments are welcome and timely. There are a number of other sections, however, which VCOSS believes deserve attention in the reform process. 
Section 6 – Attributes 
VCOSS strongly advocates that socioeconomic status should be included as an attribute for which discrimination is prohibited. Section 6 currently specifies sixteen attributes. This list is absolute – if an attribute is not included, then it is not unlawful to discriminate against a person on that basis. It is unacceptable that it is not unlawful to discriminate against a person on the basis of poverty. This may lead, for example, to a person being discriminated against in employment because they are homeless. In such a case the affected person would have no redress because the employer’s behaviour is not unlawful.
Section 21 – Exception — small business

Section 21 (1) permits employers with the equivalent of 5 full-time employees or less to legitimately discriminate in employment. It is VCOSS’ view that it is neither necessary nor justifiable to put the interests of small business above fundamental anti-discrimination provisions.  This exemption should be removed. 
Section 105 – How to complain 
Section 105 requires complaints to the EOCV to be in writing.  Submitting a complaint in writing may be difficult or intimidating for people with low literacy, who do not speak English fluently, who have communication difficulties, or who do not come from a strong written cultural tradition, among others. Although section 106 specifies that the Commission must assist the complainant, VCOSS recommends considering alternative means of submitting a complaint that would be accepted by the EOCV, including particularly oral testimony.
Section 134A – Who are the parties to a proceeding?

To address structural discrimination, there may be occasions on which parties to a proceeding may need to extend beyond the complainant and the respondent, particularly if representative complaints are restricted to named individuals. VCOSS recommends that the issue of standing be given consideration in the complaints process. 
� Human Rights and Equal Opportunity Commission Act 1986 (Cth), section 46PB (3)
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