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About VCOSS
The Victorian Council of Social Service (VCOSS) is the peak body of the social and community sector in Victoria. VCOSS works to ensure that all Victorians have access to and a fair share of the community’s resources and services, through advocating for the development of a sustainable, fair and equitable society. VCOSS members reflect a wide diversity, with members ranging from large charities, sector peak organisations, small community services, advocacy groups and individuals in social policy debates.

VCOSS is committed to living out the principles of equity and justice, and acknowledges we live in a society where people are interdependent of one another. VCOSS respects the land we live in and recognises the Indigenous custodians of the country. VCOSS is committed to reconciling all injustices with Indigenous Australians. The VCOSS vision is one where social well being is a national priority, and:
· Ensures everyone has access to and a fair share of the community’s resources and services;

· Involves all people as equals, without discrimination; and

· Values and encourages people’s participation in decision making about their own lives and their community.

Introduction
VCOSS welcomes the opportunity to provide a submission to the Review of the Regulation of Supported Residential Services (SRS) in Victoria. While not all SRS’s are cause for concern, serious problems with SRS – particularly pension-level SRS – have been raised by VCOSS members for many years. Pension-level SRS house some of the most vulnerable people in our community, with many experiencing homelessness, drug or alcohol addiction, a psychiatric or other disability, and poverty. VCOSS is concerned that these vulnerable Victorians are not adequately protected by the current regulatory framework.

Several factors have exacerbated the use of pension-level SRS as an accommodation option in Victoria in recent years: the lack of investment in public housing, the decrease in rooming house accommodation, a shift away from residential psychiatric accommodation and insufficient investment in supported accommodation options for people with disability. 
It is widely acknowledged that Victoria is in the grip of a housing crisis. Affordable private rental properties are virtually non-existent in many parts of the state yet public housing fails to provide a real alternative, with over 30,000 people on the public housing waiting list. Additionally, rising property prices in inner urban areas have forced the widespread closure of rooming and boarding houses, a traditional accommodation option for low income Victorians. This has increased pressure on the pension- level SRS sector which has experienced pressure due to the same rise in property prices and ageing workforce.  Government investment in affordable housing options, while significant in terms of the investment of $510 million for public and community housing in the 2007 State Budget, have not been of the scale to provide a systemic alternative to public housing or private rental, leaving many on statutory incomes with no other option but a pension-level SRS. 
Concurrent inquiries into the provision of supported accommodation for Victorians with a disability or a mental illness evidence long-held community concerns about the insufficient provision of accommodation for these groups. With over 1,000 people with disabilities on the waiting list for supported accommodation, a number of people with a disability who are eligible for accommodation funded under the Commonwealth State and Territory Disability Agreement (CSTDA) instead are reliant on the SRS sector, while the growth in the pension-level SRS population of people with a psychiatric disability testifies as to the lack of appropriate alternative accommodation for this group. 
For these people in particular, the housing crisis is in part due to historical underinvestment by the Victorian Government in appropriate affordable and/or supported accommodation. This does not justify the denial of Government responsibility for their wellbeing. While the privately-run pension level SRS sector provides necessary accommodation in Victoria at the present time, a stronger regulatory framework grounded in rights-based provisions, strictly enforced standards and increased resourcing of measures such as the Support Accommodation for Vulnerable Victorians Initiative (SAVVI) are necessary to improve the living circumstances of residents of many pension-level SRS.  
VCOSS notes that the SRS Review must take account of the Victorian Charter of Human Rights and Responsibilities (the Charter), particularly with regard to the impact of regulations on the human rights of those affected and the compliance of regulations with the Charter. VCOSS considers that there is a strong case for strengthening regulatory protection of the rights of SRS residents in consideration of rights protected by the Charter. This submission will focus on the following rights in the Charter which VCOSS considers especially relevant in light of the key issues relating to the review of SRS regulations. 
Section 8 – Recognition and equality before the law
Based on the demographic profile on pages 7 – 8 of the Review Discussion Paper and anecdotal evidence from VCOSS stakeholders, most pension-level SRS residents would be eligible for accommodation in other services including disability support accommodation, aged care facilities, residential mental health services or rooming houses, and could as easily be housed in one of these accommodation types if they were available. Given this, the lack of consistency between the regulatory frameworks applicable to these accommodation types and SRS is of concern to VCOSS and calls into question the compatibility of SRS regulations with Section 8 of the Victorian Charter of Rights and Responsibilities, which provides for recognition and equality before the law. 
Section 8(2) states that ‘Every person has the right to enjoy his or her human rights without discrimination’ while section 8(3) provides that ‘(Every person) has the right to equal and effective protection against discrimination’
. Prohibited discrimination under section 8(3) extends further than the areas protected under equal opportunity legislation, which is restricted to the provision of goods, services and accommodation, and is also likely to apply in any “walk of life”, not just to the enjoyment of the civil and political rights listed in the Charter
. 
There is considerable anecdotal evidence that the rights of SRS residents who would be eligible for accommodation in disability support accommodation, aged care facilities, mental health residential services and rooming houses but are in SRS due to the unavailability of these other service types are negatively impacted by the comparatively low level of regulation of SRS. For example, residents of government-funded disability supported accommodation services are regulated by the Disability Act 2006 which covers provisions including the duties of disability service providers providing residential services, termination of residency and the preparation of support plans. It also establishes an independent Disability Services Commissioner and Office of the Senior Practitioner to ensure that the rights covered by the Act are protected. These protections are stronger than similar provisions and appeal mechanisms in SRS regulations, meaning that an SRS resident with a similar level of impairment and need for care as a resident of disability supported accommodation service has a lower level of rights protection and diminished opportunities for redress. 
Similarly, residents of rooming houses are protected by the Residential Tenancies Act 1997 which provides for the right not to be evicted or experience a fee increase without a prescribed period of notice, and details circumstances under which property repairs must be undertaken. Rooming house residents may appeal to the Victorian Civil and Administrative Tribunal (VCAT) when they believe these provisions have been violated. Regulatory protections are far weaker for SRS residents and while SRS residents may make a complaint regarding violation of a provision in the SRS regulations, they cannot enforce their rights themselves through appeal to an external tribunal as rooming house residents can. 
Such examples of inconsistent treatment may be discriminatory under s8 of the Charter. While SRS proprietors may not be bound by the Charter, the Victorian Government has a positive duty when regulating SRSs, to ensure that SRS residents are not treated less favourably than people in different but equivalent types of accommodation. 
Section 9 – Right to life
According to this section of the Charter, the Victorian Government has a positive obligation to ensure that the right to life is upheld in the highest possible manner
. At international law, the right to life has generally been interpreted broadly as including elements of the right to an adequate standard of living
. 

The right to an adequate standard of living is contained in the International Covenant on Economic, Social and Cultural Rights (ICESCR), to which the Federal Government is a signatory. While the Charter does not specifically provide for the protection of the rights contained in ICESCR, s 5 of the Charter states that rights or freedoms not contained in the Charter must not be taken to be limited just because they are not included in the Charter. In addition, s 32(2) of the Charter provides that international law relevant to a human right may be considered in interpreting a statutory provision
. 
The international framework

Article 11(1) of ICESCR recognises that everyone has the right to an adequate standard of living including adequate food, clothing and housing, and to the continuous improvement of living conditions. The right to adequate housing has been elaborated upon by the Committee of Economic, Social and Cultural Rights in its General Comment No. 4 on the Right to Adequate

Housing which outlines the following elements of adequate housing: 
· Security of tenure
· Availability of services, materials, facilities and infrastructure

· Affordability

· Habitability

· Accessibility

· Location, and

· Cultural adequacy
. 
These elements of the right to adequate housing are relevant to the regulation of SRS in many ways. VCOSS considers that SRS regulations should be strengthened to improve the realisation of the following elements of the right to adequate housing in particular: 
· Security of tenure
As noted previously, SRS regulations do not provide for statutory timeframes or appeal mechanisms regarding a notice to vacate except in the case of an SRS closure.  Both the Residential Tenancies Act and the Disability Act discussed above contain such provisions. The Review Discussion Paper notes that the SRS population includes people with behavioural issues, implying that introducing statutory notice periods and external appeal mechanisms against a notice to vacate may be problematic
. However, many residents of disability supported accommodation and rooming houses also have ‘behavioural issues’ yet are protected by such provisions – indeed, a key issue around reform of earlier legislation regulating disability accommodation was its alignment with the Residential Tenancies Act. The lack of statutory timeframes or appeal mechanisms regarding a notice to vacate may constitute a violation of this element of the right to adequate housing.
· Availability of services, materials, facilities and infrastructure

Given the vulnerability of many SRS residents, VCOSS is concerned at the issues of SRS staff being insufficiently qualified in areas such as first aid and administering medication highlighted in the review discussion paper, and that current regulations do not require all SRS staff to have a minimum level of qualification. Service delivery which is inadequate to meet the needs of SRS residents may be a violation of this element of the right to adequate housing.
While current SRS regulations require that there are ‘adequately and appropriately’ trained staff employed in SRS, it does not require that all staff are adequately and appropriately trained – service provision by inadequately trained staff may constitute a violation of this aspect of the right to adequate housing. 
VCOSS notes that the review discussion paper cites concern about “the potential for any blanket increase in staffing levels or qualifications to result in loss of beds from the sector.
” VCOSS does not consider this concern to be legitimate. In the absence of proper funding for alternative housing options, the Victorian Government has a responsibility to provide adequate funding to the SRS sector through initiatives such as SAVVI to enable it to meet adequate standards of service provision, including the training and remuneration of appropriately-trained staff, as it does for any other service providing accommodation and support for vulnerable Victorians. 
· Affordability 
A number of VCOSS members and stakeholders have raised concerns about the level of fees charged in SRS, particularly pension-level SRS, which leave many residents experiencing significant financial disadvantage. In its submission to this review, the Inner South SRS Services Network highlighted that “The current level of fees trap people in this (SRS) setting, as the majority are reliant on a Centrelink benefit alone, with no savings, and no funds to consider alternatives. Many lack funds even for transport to a homelessness or community health service; they also lack funds for adequate clothing,” and that “Many residents complain to service providers about….how the bulk of their income is spent leaving them very little money to use for essentials. For example we know of residents who cannot afford to buy shampoo and shaving equipment and these are not supplied by the SRS”
. 
In a case study supplied to VCOSS, the Inner South Community Health Service refers to “James”, a resident of a pension-level SRS in Carnegie. James’ SRS charges about 85 per cent of his pension each fortnight, plus most of his rent assistance, for his accommodation and personal care. James has about $20 per week for personal spending which includes clothing, travel, entertainment, social events and outings, refreshments, drinks and cigarettes
.
Additionally, it has been submitted to VCOSS that a lack of government oversight of how fees and charges are spent results in residents’ basic needs being compromised. A support worker submitted to VCOSS that some proprietors issue bills to the State Trustees for shoes and clothing for residents that the residents never receive
. 

The right to affordable housing means that the costs of housing should not be so high as to threaten other basic needs. Benchmarks for affordable housing in Australia range between 25 and 30 per cent of a person’s income
. VCOSS acknowledges that SRS provide food, personal care needs and support as well as accommodation which would take fees above 25 – 30 per cent of a person’s income. VCOSS is concerned however that the proportion of residents’ income that can currently be charged by pension level SRS in particular jeopardises residents’ ability to provide for their other basic needs such as clothing and transport, and may constitute a violation of this aspect of the right to adequate housing.  
· Habitability

Although SRS regulations outline that SRS must provide a “home-like environment”,  VCOSS notes concerns raised both in the review discussion paper and by VCOSS stakeholders in relation to the habitability of some SRS, particularly regarding standards of cleaning and heating, and damp and draughts resulting from poor building fabric
.  One support worker submitted to VCOSS that he had made complaints about an SRS that was so cold in winter that residents were wearing coats, scarves, beanies and gloves indoors to watch television
. 

As well as being a core element of the right to adequate housing, the habitability of housing is essential for health and wellbeing. SRS should be regulated and monitored to ensure that they are SRS are habitable in terms of building condition and maintenance, cleanliness and temperature. SRS that do not provide a habitable environment may constitute a violation of this element of the right to adequate housing. 
· Accessibility 

Given the age and frailty of many SRS residents and the fact that many would have a disability or chronic illness impacting their mobility, VCOSS is very concerned at the lack of regulation for SRS to be built to a universal design standard
. Dwellings which are not built or modified to include universal design features may be completely inaccessible to people with impaired mobility or at the least impact negatively on their safety, health and wellbeing. While SRS comply with current building regulations and may be affected by the ResCode provisions requiring the dwelling entry of certain residential buildings to be accessible, neither current building regulations nor ResCode require the interior of residential buildings to be accessible. The failure of SRS regulations to ensure that SRS meet a universal design standard to ensure their appropriateness for current and potential residents may constitute a violation of this aspect of the right to adequate housing. 
Recommendations
In relation to questions 1, 2 and 3, VCOSS recommends that:
· SRS regulations be strengthened to create greater parity between regulatory frameworks for SRS and other forms of accommodation for which SRS residents would be eligible; 
· The above should apply regardless of the size of the facility, as residents’ vulnerability is at issue irrespective of the size of the SRS;
· Regulations be linked to defined SRS performance standards and be strongly enforced and monitored. 
In relation to question 7 and 8, VCOSS recommends that:

· A stronger rights-based scheme be introduced at the same time as a significant expansion of the funding for advocacy programs to improve residents’ ability to enforce their rights. 
In relation to questions 10 and 11, VCOSS recommends that: 
· SRS regulations be strengthened to create greater parity between regulatory 
frameworks for SRS and other forms of accommodation for which SRS residents would 
be eligible, including rooming houses and disability supported accommodation services, 
particularly in regards to notice periods for terminating a tenancy and fee increases, and 
standards of habitability within SRS;
· Regulations be linked to defined SRS performance standards and be strongly 
enforced and monitored;
· Government funding through initiatives such as SAVVI be increased to improve the 
capacity of SRS proprietors to improve SRS habitability.
In relation to questions 12, 13 and 14, VCOSS recommends that: 
· SRS regulations be strengthened to create greater parity between regulatory frameworks for SRS and other forms of accommodation for which SRS residents would be eligible such as disability supported accommodation services, particularly in regards to the duties of service providers and preparation of support plans.
In relation to question 15, VCOSS recommends that:
· SRS regulations be strengthened to create greater parity between regulatory frameworks for SRS and other forms of accommodation for which SRS residents would be eligible such as disability supported accommodation services, particularly in regards to minimum standards of staff qualification and training;

· Government funding be made available to improve the capacity of SRS proprietors to employ adequately-trained staff and/or provide training for existing staff to meet minimum standards of qualification.
In relation to question 18, VCOSS recommends that:
· The Government assess potential SRS buildings regarding compliance with a universal 
design standard;
· Regulations requiring new and substantially renovated residential buildings to meet a 
universal design standard apply to SRS;
· Government funding be made available to assist SRS proprietors with the costs of 
modifying inaccessible SRS to meet a universal design standard.
Additional recommendations:
· VCOSS recommends that the Government ensure that residents of pension-level SRSs have sufficient opportunity to both provide for their basic needs and participate in social and cultural activities without being impeded by high costs of accommodation.  
Authorised by David Imber, Policy and Public Affairs Manager, Victorian Council of Social Service, 29 August 2008
For more information contact Rivkah Nissim, E: rivkah.nissim@vcoss.org.au
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